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QUESTIONS PRESENTED 


A. Whether there was error in failing to grant appel- 
lants’ motion for judgment notwithstanding the verdict in 
a personal injury case arising out of an accident between 
a taxi and a bus when all the substantial evidence was that 
the sole proximate cause was that the taxi cut sharply into 
the left front corner of the bus causing the bus to go over 
a curb and into a tree. 


B. Whether appellants, Transit and driver, are entitled 
to indemnity from appellees, Taxi and its driver, for what- 
ever sums appellants are required to pay their injured 
passengers, when the jury found that as between them 
that: (1) Transit and its driver were not negligent and 
(2) that Taxi and its driver were negligent. 


C. Whether there was prejudicial error in: 


(1) Permitting an alleged traffic expert to give opinion 
evidence when it was unnecessary and invaded the 
province of the jury and when the witness was not 
shown to be qualified; 


Admission of a traffic regulation relative to driving 
at a reduced speed on approaching and crossing an 
intersection when the accident involved was not of 
the type which the regulation was intended to avoid; 


Refusal to charge the jury that the number of pas- 
sengers on the bus was not a proximate cause of the 
accident when there was no evidentiary basis to the 
contrary ; 


Refusal to charge the jury that plaintiffs failed to 
call witnesses peculiarly available to them when two 
plaintiffs in this consolidated trial were not called 
to testify; 


Charging the jury in a common carrier case in terms 
of ‘‘highest degree of care’’ instead of ‘‘reasonable 
care’’ under similar circumstances. 


D. Whether there was error in failing to grant a new 
trial in the light of the matters set forth in A and C, supra. 
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SUPPLEMENTARY BRIEF FOR APPELLANTS 


SUPPLEMENTARY JURISDICTIONAL STATEMENT 


This appeal is from a final judgment in an action for 
damages for personal injury following a jury verdict in 
favor of the plaintiffs (Supp. J. A. 2). Jurisdiction of 
this Court to hear the appeal is upon United States Code, 
Title 28, Section 1291. The complaint, answer thereto, 
cross-claim of appellants, special interrogatories and the 
jury’s answers thereto appear on pages 2, 3, 4, 5, 10, 11, 
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respectively, of the Joint Appendix in No. 15,830 which 
has been incorporated by reference in this appeal. The 
final judgment of the trial court appears at page 2 of the 
Supplementary Joint Appendix. 


SUPPLEMENTARY STATEMENT OF CASE 


This appeal arises out of an action for damages for 
personal injuries which resulted from an accident between 
a bus and a taxicab (J.A. 2). Appellee, Ruth Garman, 
was a passenger on the bus, and her action was consolidated 
with the actions of seven other bus passengers for trial 
below solely as to the question of liability. This issue was 
determined below upon the basis of answers given by the 
jury to certain interrogatories. At the conclusion of that 
trial appellants appealed. The appeal was based upon (1) 
the refusal of the lower court to enter judgment non 
obstante veredicto in favor of appellants, Transit and its 
driver, (2) failure of the lower court to enter judgment on 
their cross-claim in favor of them against the taxi company 
and the taxi driver for indemnity and (3) the occurrence of 
five (5) prejudicial errors in the course of the trial and 
denial of appellants’ new trial motion. This Court then dis- 
missed the appeal because the issue as to damages had not 
been concluded below. The case returned to the lower court 
for the resolution of that issue. That has now been con- 
cluded and appellants, Transit and its driver, are now prop- 
erly before this Court and predicate their appeal upon the 
three (3) grounds heretofore set forth. 


Frank F. Roserson 
JEREMIAH C. CoLLins 
Attorneys for Appellants 
800 Colorado Building 
Washington 5, D. C. 
Hocan & Hartson 
Of Counsel 


SUPPLEMENTARY JOINT APPENDIX 
[Filed March 22-61] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2986-57 
Ruru Garman, ET aL. Plaintiffs 
v. 
D. C. Transrr System, Inc., James B. THompson 


InperENDENT Taxi Owners Ass’N, Inc. J. E. Kazuey 
Defendants 
Notice of Appeal 

Notice is hereby given this 22nd day of March, 1961, that 
defendants, D. C. Transit System, Inc. and James B. 
Thompson, hereby appeal to the United States Court of 
Appeals for the District of Columbia from the judgment 
of this Court entered on the 24th day of February, 1961, 
in favor of plaintiffs against said defendants, D. C. Transit 
System, Inc. and James B. Thompson, and from the denial 
of said defendants’ motions for judgment n.o.v., exoneration 
or a new trial. 

Hogan & Hartson 


Frank F. Roserson 


By Jeremug C. CoLiis 
Attorneys for Defendants, 
D.C. Transit System, 
and James B. Thompson 
800 Colorado Building 
Washington 5, D. C. 
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[Filed February 24-61] 
Verdict and Judgment 


This cause having come on for hearing on the 20th day 
of February, 1961, before the Court and a jury of good 
and lawful persons of this district, to wit: 


Wyman Parks Edward W. Parenteau 
Arthur B. Chick Daniel P. Mosley 
Warren M. Gordon, Jr. Joseph Freschi 

Joseph R. Fletcher Mrs. Bettie L. Coates 
James A. Chambers Mrs. Harriet R. Douglas 
Michael J. Harkin Raymond E. Wirt 


who, after having been duly sworn to well and truly try the 
issues between Ruth Garman and Theodore Garman, plain- 
tiffs and D. C. Transit System, Inc., a corp., & James 
Bradley Thompson & Independent Taxi Owner’s Associa- 
tion, a corp., & John Emery Kazley, defendants, and after 
this cause is heard and given to the jury in charge, they 
upon their oath say this 24th day of February, 1961, that 
they find the issues aforesaid in favor of the plaintiffs 
and that the money payable to them by the defendants 
by reason of the premises is the sum of $10,000.00 for 
Ruth Garman and $2,000.00 for Theodore Garman. 


Wuenrerore, it is adjudged that said plaintiffs recover 
of the said defendants the sum of $10,000.00 to Ruth 
Garman with costs and $2,000.00 to Theodore Garman. 


Harry M. Hout, Clerk, 


By Wiyyirrep M. Moray, 
Deputy Clerk. 
By direction of 
Judge JosErH C. McGarracHy 
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(i) 


QUESTIONS PRESENTED 


A. Whether there was error in failing to grant appellants' motion 


for judgment notwithstanding the verdict in a personal injury case arising 
out of an accident between a taxi and a bus when all the substantial evi- 

dence was that the sole proximate cause was that the taxi cut sharply into 
the left front corner of the bus causing the bus to go over a curb and into 


a tree. 


B. Whether appellants, Transit and driver, are entitled to indemnity 
from appellees, Taxi and its driver, for whatever sums appellants are 
required to pay their injured passengers, when the jury found that as 
between them that: (1) Transit and its driver were not negligent and 
(2) that Taxi and its driver were negligent. 


C. Whether there was prejudicial error in: 


(1) Permitting an alleged traffic expert to give opinion 
evidence when it was unnecessary and invaded the 
province of the jury and when the witness was not 
shown to be qualified; 


Admission of a traffic regulation relative to driving 
at a reduced speed on approaching and crossing an 
intersection when the accident involved was not of 
the type which the regulation was intended to avoid; 


Refusal to charge the jury that the number of pas- 
sengers on the bus was not a proximate cause of the 
accident when there was no evidentiary basis to the 
contrary; 


Refusal to charge the jury that plaintiffs failed to 
call witnesses peculiarly available to them when 
two plaintiffs in this consolidated trial were not 
called to testify; 


(ii) 


(5) Charging the jury in a common carrier case in terms 
of "highest degree of care" instead of "reasonable 


care" under similar circumstances. 


D. Whether there was error in failing to grant a new trial in the 


light of the matters set forth in A and C, supra. 


COUNTER-STATEMENT OF THE CASE 
ARGUMENT: 


Question A: Whether There Was Error in Failing to 
Grant Appellants' Motion for Judgment 
Notwithstanding the Verdict in a Personal 
Injury Case Arising Out of an Accident 
Between a Taxi and a Bus When All the 
Substantial Evidence Was that the Sole 
Proximate Cause was that the Taxi Cut 
Sharply Into the Left Corner of the Bus 
Causing the Bus to Go Over a Curb and 
Into a Tree 


Question B: Whether Appellants, Transit and Driver, 
Are Entitled to Indemnity from Appellees, 
Taxi and Its Driver, for Whatever Sums 
Appellants Are Required to Pay Their 
Injured Passengers, When the Jury Found 
That as Between Them: (1) Transit and Its 
Driver Were Not Negligent and (2) That 
Taxi and Its Driver Were Negligent 


Question C(1): Wnether Tnere Was Prejudicial Error in 
Permitting an Alleged Traffic Expert to Give 
Opinion Evidence When It Was Unnecessary 
and Invaded the Province of the Jury and 
When the Witness Was Not Shown to be 
Qualified F 5 ‘ a 


Question C(2): Whether There Was Prejudicial Error in 
the Admission of a Traffic Regulation Relative 
to Driving at a Reduced Speed on Approaching 
and Crossing an Intersection When the 
Accident Involved Was Not of the Type Which 
the Regulation Was Intended to Avoid 


Question C(3): Whether There Was Prejudicial Error in 
Refusal to Charge the Jury that the Number 
of Passengers on the Bus Was Not a Proximate | 
Cause of the Accident When There Was No 
Evidentiary Basis to the Contrary 


Question C(4): Whether There Was Prejudicial Error in 
Refusal to Charge the Jury that Plaintiffs 
Failed to Call Witnesses Peculiarly Available 
to Them When Two Plaintiffs in this Consolidated 
Trial Were Not Called to Testify 


Question C(5): Whether Tnere Was Prejudicial Error in 
Charging the Jury in a Common Carrier Case 
in Terms of "Highest Degree of Care" Instead 
of "Reasonable Care" Under Similar 
Circumstances 3 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,314 


D. C. TRANSIT SYSTEM, INC., et al., 


Appellants, 


Vv. 


RUTH GARMAN, et al., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 
INDEPENDENT TAXI OWNERS ASSOCIATION, INC., 
and JOHN E. KAZLEY 


COUNTER-STATEMENT OF THE CASE 


These appellees, Independent Taxi Owners Association, Inc., and 
John E. Kazley, were two of four jointly-sued tort feasors, in an action 
in which Ruth Garman (a passenger ona D. C. Transit bus) and her hus- 
band, were plaintiffs. The other jointly-sued tort feasors were the 
D. C. Transit System, Inc., and its bus driver, James B. Thompson, the 
present appellants. The jury's verdict, in the amount of $10,000.00 for 
the wife, and $2,000.00 for the husband, was against all four defendants. 
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These appellees have not appealed from the Garman verdict, but have 
appealed, in No. 16,316, a companion case in which D. C. Transit System, 
Inc., was plaintiff, and in which appeal these appellees (as appellants 
therein), question Transit's right to an affirmative recovery due to its 
contributory negligence. 


This litigation arose out of a typical motor-vehicle collision, at or 
near the intersection of Connecticut Avenue and Brandywine Streets, 
N. W., in the District of Columbia, on the early morning of October 29, 
1957, involving a D. C. Transit bus, loaded with passengers enroute to 
their daily employment, and a Diamond taxicab. 


For the purpose of this brief, these appellees will adopt, by refer- 
ence, the Jurisdictional Statement, and the brief Statement of the Case as 
set forth in No. 15,830 of this Court, in the appellants’ brief and the 
Joint Appendix, pursuant to the Order of this Court of May 15, 1961, 
granting incorporation thereof by reference — and will respond to the 
Questions Presented by the appellants in their chronological order, the 
Argument of these appellees following each such Question presented. 


ARGUMENT 


Question A. — Whether There Was Error in Failing to Grant 
Appellants’ Motion for Judgment Notwithstanding 
the Verdict in a Personal Injury Case Arising Out 
of an Accident Between a Taxi and a Bus When All 
the Substantial Evidence Was That the Sole Proxi- 
mate Cause was that the Taxi Cut Sharply into the 
Left Corner of the Bus Causing the Bus to go over 
a Curb and into a Tree. 


There was no error in failing to grant the appellants' motion for 
judgment n.o.v. All of the evidence did not compel the conclusion as 
stated by the appellants, in the foregoing question. Indeed, the evidence 
of these appellees, as reflected in the Joint Appendix, from the testimony 
of the witnesses Kazley, Gold, and Ostrom, and from the plaintiff, Mrs. 


Garman, and even from the appellants’ own witnesses, Hoagland, Thomp- 


son, Craig and Ross, shows conclusively that there was more than one 
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proximate cause of this accident, and that same was caused by the joint 
and concurring negligence of both vehicle operators, both of whom, as the 
jury found, were guilty of active negligence, as distinguished from passive 
negligence, since both vehicles were in actual movement at the time of 
initial impact. Proximate cause is exclusively a question of fact, and is 
never a question of law; particularly when the facts were so sharply in 
conflict as they were in this case, it being the jury's function to reconcile 
any such conflicts, and not that of the court. If the trial court had granted 
the appellants’ motion for judgment n.o.v., it most assuredly would have 
erred, under the law of this jurisdiction. 


Question B.— Whether Appellants, Transit and Driver, Are Entitled 
to Indemnity from Appellees, Taxi and its Driver, for 
Whatever Sums Appellants Are Required to Pay Their 
Injured Passengers, When the Jury Found that as 
Between Them: (1) Transit and its Driver Were Not 
Negligent and (2) that Taxi and its Driver Were Negligent. 
The mere statement of this question in the above form is to simply 
ignore what the jury expressly found, as reflected in its answers to the 
special Interrogatories. This jury did not find that ''Transit and its 
driver were not negligent.’ On the contrary, it expressly found that the 
operator of the bus, Thompson, was guilty of breach of the care, as ex- 
plained in the instructions of the court, due toward the plaintiffs as pas- 
sengers for hire on the bus, and that such breach of care on his part was 


“the proximate cause of the accident." 


Joint tort feasors actively negligent have no right to indemnity. One 
of the principal cases relied upon by appellants in their brief is the 1941 
case (over 20 years ago ) of Wheeler v. Glazer, 137 Tex. 341, 153 S.W. 2d 
449. However, just three years later, the Texas Court, in Kimbriel Pro- 
duce Co., Inc. v. Mayo, et al., 180 S.W. 2d 504 (Texas Civil Appeals, 


April 19, 1944), after citing, distinguishing, and apparently overruling the 


earlier decision in Wheeler v. Glazer, supra, and after citing 18 C.JS., 
Contribution, Sec. 11, p. 16, stated: 
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"Tt has been held that the rule (of common law denying con- 
tribution among joint tort feasors) does not apply where the 
joint tort feasors are not in pari delicto as to each other, as 
where there was no concerted action, or where the injury 
has resulted from a violation of the duty which one owes the 
other, or where the liability of the joint tort feasor who has 
been compelled to pay arises merely from negative acts of 
omission on his part and the proximate cause of the injury 
consists in active, positive acts on the part of the other joint 
tort feasor.” 


The Kimbriel case, supra, was very analogous to the case at bar. 


There, passengers on a bus had sued both the bus owner, and the owner 
of a tractor-trailer with which the bus had collided. The scene of the 
accident was at a "Y" intersection. The tractor-trailer, after entering 
the main highway from a stop-sign, had "'"jack-knifed" onto the main high- 
way, and was at a standstill when the bus collided with it. The bus driver 
was killed in the accident, therefore his testimony was unavailable. The 
case was tried on special issue verdicts of fact (as in this case), on which 
judgments were entered against BOTH the bus owner and the owner of the 
tractor-trailer. On appeal, the judgments were affirmed against both, 
the tractor-trailer owner, the appellant therein, having claimed that its 
negligence, being passive (their vehicle having been at a standstill at the 
time of collision), rendered them entitled to full indemnity from the bus 
company, under the doctrine of "discovered peril" (last clear chance). 
In rejecting this contention, the Texas court ruled: 
"The doctrine of 'discovered peril’ cannot be extended 
into the field of tort feasors, either as a test of whether one 
of them only is liable to a plaintiff, or as a test to determine 


whether one is entitled to a judgment of full indemnity over 
and against the other." 


In Massachusetts Bonding & Insurance Co. v. Ding le-Clark Co., 
142 Ohio State 346, 52 N.E. 2d 340 (December 15, 1943), the facts dis- 


closed that the Carnegie-Illinois Steel Co. (insured by the Mass. Bonding 
& Insurance Co.) was sued in the Federal Court at Pittsburgh, Pa., by 
one Henzi, an employee of an electrical sub-contractor, for injuries 
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sustained by said Henzi on the premises of the Carnegie-Illinois Steel 
Co., by falling into a pit in the basement of the premises, which was 


allegedly unguarded and unlit. There was an agreed verdict of $6,824.00, 
and after satisfying the judgment thereon, the Mass. Bonding Co. sued in 
Ohio the Dingle-Clark Co., claiming that it was Dingle-Clark's active 
negligence that caused the injury to the former plaintiff, and that its 


assured, the Carnegie-Illinois Steel Co. was only "passively negligent" 
and therefor entitled to full indemnity. In rejecting that contention the 
Ohio Court stated: 

"If the payor not only knew of the condition but acquiesced 

in its continuance, he becomes in effect a joint participant 

with the other in the tortious conduct and hence is barred from 

indemnity." 

In Duncan v. Judge, 264 P.2d 865 (Wash. State, Dec. 16, 1953), a 
case very analogous in fact to the instant case was presented, except 
that there it was a taxi operator who was claiming "indemnity" from his 
co-defendant. In the Duncan case, supra, it appeared that there were 
originally three (3) actions consolidated for trial. In one, one Kusah, 
the cab driver, had sued Judge (the private cab owner) for his personal 
injuries. In the second action, Duncan (the owner of the cab Kusah had 
been driving) sued Judge for his property damage. And in the third 
action, the taxi passengers (three in number) sued both Duncan and 
Judge for their injuries. Judge's insurer settled the cab driver‘s 
(Kusah's) action before trial. At trial, Duncan was awarded his prop- 
erty damage against Judge; and the same jury awarded a total of 
$31,150.00 damages in favor of the three cab passengers against BOTH 
Duncan and Judge. Thereafter, after satisfying the passenger claims, 
Duncan's insurer and Duncan sued Judge for "indemnity", basing the 
claim to indemnity on the fact that Duncan had been held liable to the 
passengers only due to the differing degrees of care owed to them (i.e. 
the highest degree of care). In rejecting such claim to indemnity over 


and against Judge, the Washington court, citing and distinguishing 
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Wheeler v. Glazer (Texas), supra (relied on by appellants here), held 


that both Duncan and Judge were joint tort feasors, and that the active 
negligence of both had caused the passenger injuries. 


In Publix Cab Company v. Fessler, 138 Colo. 547, 335 P. 2d 865, 
75 A.L.R. 2d 979, an action against a taxicab company, in which a pas- 
senger sought damages for bodily injuries sustained when a truck, 
behind which the cab had stopped, backed into the cab as the passenger 
was entering it. Upon the taxicab company's writ of error, a judgment 
rendered by the court sitting without a jury, awarding the passenger 
$7,500.00 in damages, and dismissing the taxicab company's third-party 
complaint for indemnity against the trucking company on the merits and 
under the evidence, was affirmed. The judgment there had been against 


both the cab company and the trucking company. 


A person otherwise guilty of active negligence or primary negli- 
gence (although not a joint tort feasor) has no right to indemnity. 


In D. C. Transit System, Inc. v. Sling land, 105 U.S. App. D.C. 264, 
266 F.2d 465, a Federal Tort Claim action was involved, wherein a mail 
truck had struck a bus which was standing absolutely still, the bus driver 
being out of the bus at the time. A passenger on the bus, who had sus- 
tained injury therefrom, sued both the United States and the Transit 
Company. The jury awarded the passenger $25,000.00 against the 
Transit company; and in the Federal Tort Claim against the United 
States, the trial judge, finding the United States also negligent, awarded 
the passenger $10,000.00 for the same injuries. The Transit company 
appealed from the court's refusal to require the United States to indem- 
nify or exonerate it entirely. In disposing of that contention, this Court 
therein stated: 


'* * * we think the concurrently negligent participation 
of both defendants even though the United States might have 
had the last clear chance, calls 'in equity and good con- 
science’ for no more than contribution between them. This 
is so notwithstanding Transit owed a duty to its passenger 
to exercise a higher degree of care than was owned to her by 
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the United States. See Warner v. Capital Transit Co., 162 
F.Supp. 253 (D.D.C., 1958). Neither of these defendants 
could be said to be 'the primary or principal wrongdoer' 
responsible for the whole loss." 


Certainly these appellees (I.T.O.A., Inc. and Kazley) owed no more 


of a duty to the passengers on Transit's bus than did the United Siates in 
the Slingland case - and especially when it be considered that in Slingland 
the bus was at a standstill, with no driver therein - and in the instart 
case the bus was in motion, in charge of the bus driver, whose active 


negligence concurred in producing the ultimate accident. : 


Question C(1): Whether There Was Prejudicial Error in Permitting 

an Alleged Traffic Expert to Give Opinion Evidence 

When It was Unnecessary and Invaded the Province 

of the Jury and When the Witness was not Shown to 

be Qualified. 

In the first place, we disagree with the phraseology of this question. 

SGT. WALTER R. OSTROM is the witness referred to in this question. 
He is and was an expert traffic analyst and consultant, by both education 
and experience. His qualifications were for the court to pass upon, and 
the Court approved same. There was no error in the admission of his 


testimony. 


In Campbell v. Clark (10 Cir., Nov. 1, 1960), 283 F.2d 766, the 
expert testimony of a safety engineer was held to be admissible in an 
automobile collision suit as to the point and angle of the impact, although 
both drivers also testified. The Court noted that "expert evidence” in 
highway accident cases generally comes from the police or other public 
officials. But it concluded from examining its own cases that expert 
testimony in automobile cases would be admissible "where the matter to 
be decided is one involving causes and effects which are not within the 
range of knowledge and comprehension of the lay trier of facts.” In 
these cases, the Court said, the testimony is not made inadmissible be- 
cause it tends to invade the province of the jury. As factors influencing 
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it to find the admission of the expert's testimony proper, the Court listed 
the fact that one of the parties was the only impact witness, that his 
testimony conflicted with his previous statements, and that the expert 
had good qualifications. 


In Powers Admr. v. Wiley, (1931), 241 Ky. 645, 44 S.W. 2d 591, 
where the issue was whether an automobile collision was caused by the 
defendant's driving on the wrong side of the road, the opinion of an ex- 
pert in automobile driving was held admissible, supported by demon- 
strations before the jury, that if the defendant's car had approached the 
place of the accident on its left side of the road, the lights of the other 
car, approaching from the opposite direction, could not possibly have 


shown on the front of it. 


In Cadle v. Mc Hargue (1933), 249 Ky. 385, 60 S.W. 2d 973, an 
action by a guest in an automobile against the driver to recover for 
injuries caused by the skidding of the car while going around a curve, 
the evidence showed a sudden application of the brakes by the driver 
when his attention was called to the curve, that the road was wet, and 
that its surface declined toward the outside of the curve. The court 
there held that it'was proper to admit expert opinion as to the effect of 
running the car at a given speed round the curve under the conditions 
shown. The court said that the jury were not experts in the running of 
cars and otherwise might not be able to try the case intelligently or give 
proper weight to the facts shown. 


In Williams v. Louis, (1917), 204 Ill. App. 62, the question whether, 
if an automobile had swerved to the right to avoid contact with the plain- 
tiff's wagon his automobile would have slid into a ditch because the sides 


of the ditch were covered with blue grass, was held to be a permissible 
subject for an expert opinion for the defendant. The witness was ex- 
perienced in the operation of automobiles, testified to the condition of 
the ground at the place, and was permitted to testify as to the effect of 
getting the front wheel over the grass -covered slope. 
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In Seaboard Air-Line R. Co. v. Young (1929), 40 Ga. App. 4, 148 
S.E. 757, an action for death caused by an automobile going through the 
guard-rail at the side of a bridge, opinion evidence was held admissible 
that striking soft sand or dirt would have a tendency to change the course 
of an automobile, the witness having ridden in automobiles for many 


years but never having driven one. 


Question C(2): | Whether There Was Prejudicial Error in the 
Admission of a Traffic Regulation Relative to 
Driving at a Reduced Speed on Approaching and 
Crossing an Intersection When the Accident 
Involved Was Not of the Type Which the 
Regulation Was Intended to Avoid. 
The accident involved in this case was the very type the regulation 


was intended to avoid. 


The same point was made by present counsel, in D.C. Transit 
System, Inc. v. Slingland, 105 U.S. App. D.C. 264, 266 F. 2d 465, in 
contesting the admission into evidence of a traffic regulation which 
prohibited the parking or standing of a vehicle otherwise than parallel 
with the edge of the roadway and headed in the direction of the lawful 
movement of traffic, etc. Transit there contended that such regulation 
was merely "intended and phrased to promote the rapid and uninterrupted 
flow of traffic". However, in disposing of that contention, this Court 
held that such traffic regulation was "designed for the safety of the 
public", and that being so, and the evidence affording a basis for the jury 
to conclude that the regulation was violated, its reception in evidence 


was not error. 


The regulation here complained of, involving conduct of a motor 
vehicle operator when approaching or crossing a street intersection, is 
even more so "designed for the safety of the public", since it involves 


the conduct of moving vehicles; and the court was not required to find 
that its violation, if found by the jury, was immaterial. 
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Question C(3): Whether There Was Prejudicial Error in Refusal 
to Charge the Jury that the Number of Passengers 
on the Bus Was Not a Proximate Cause of the 
Accident When There Was No Evidentiary Basis 
to the Contrary. 


There was no prejudicial error in such refusal. If it were error 
to so charge, itwas harmless error. The plaintiffs, and these appellees, 


had requested instructions on the question of overcrowding, which were 
denied; and had in fact offered in evidence certain of the Public Utility 
regulations prohibiting overcrowding, which regulations the court refused 


to receive into evidence. Therefore, since the point was refused atten- 
tion by plaintiff, and these appellees, the court was entirely correct in 
refusing such a negative instruction at the request of appellants. 


Question C (4): Whether There Was Prejudicial Error in Refusal 
to Charge the Jury that Plaintiffs Failed to Call 
Witnesses Peculiarly Available to Them When 
Two Plaintiffs in this Consolidated Trial Were 
Not Called to Testify. 

There was no error in this respect. The two plaintiffs which ap- 
pellants refer to, had been fully deposed prior to trial. Appellants 
knew exactly what their testimony would be. And they were not 
"peculiarly available" to either the plaintiff Garman or these appellees. 
If appellants deemed their testimony to have been material, and not 
merely cumulative, they themselves could have called such plaintiffs as 
adverse witnesses under Rule 43(b), F.R.C.P., and could have fully 
cross-examined them without being bound by their testimony. But this 
they chose not to do. They certainly cannot now complain that these 
plaintiffs (Garman) had such "witnesses" peculiarly available to them 
only. 
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Question C(5): Whether There Was Prejudicial Error in 
Charging the Jury in a Common Carrier Case 
in Terms of "Highest Degree of care" Instead 
of "Reasonable Care" Under Similar | 
Circumstances. 
This point is so fundamentally clear, in view of the repeated deci- 
sions of this Court in common-carrier cases, that to charge error in 


this respect almost borders on the frivolous. 


In Pennsylvania Co. v. Roy, 102 U.S. 451, 26 L. Ed. 141, the 
Supreme Court stated that a carrier "is required, as to passengers, to 
observe the utmost caution characteristic of very careful, prudent men." 


In numerous decisions since then, this Court, for this Circuit, has 
held that the law is well settled that it is the duty of a common carrier 
to use the highest degree of care in the protection of its passengers for 
hire. See Dixon v. Great Falls & Old Dominion Rwy., 38 App. D.C. 591; 
Gale v. Independent Taxi Owners Association, 65 App. D.C. 396, 84 F. 
2d 249, in which the trial court was REVERSED for having failed to give 
an instruction using the very words here complained of. . Francis v. 
Fitzpatrick, 67 App. D.C. 69, 89 F. 2d 813; Bell Cab Co. v. Coppridge, 
81 U.S. App. D.C. 337, 158 F. 24d 540; Richmond, F. & P. Railroad Co. v. 
Rule, 101 U.S. App. D.C. 343, 248 F. 2d 756. 


In the latter case, the same contention was made as is here now 


made, and in disposing of same, this Court stated: 


"We disagree with the defendant's contention that 
this imposed a higher standard of care than the Virginia 
rule, which is that ‘a common carrier must exercise the 
highest degree of practical care for the safety of its fog 
sengers'* * * *" 


CONCLUSION 


Wherefore, having fully answered the several contentions of the 
appellants as to the errors they alleged were committed by the trial 
court, and it appearing there was no such error, we respectfully submit 


that the judgments appealed from should be affirmed. 
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QUESTIONS PRESENTED 
In the opinion of these appellees the questions relating to them 
A. Whether the trial court was correct in denying appellants’ 


motion for judgment notwithstanding the verdict in a personal injury 


case arising out of an accident between a taxi and a bus, when the jury 


found both vehicles were negligent and therefore liable to the injured 


passengers. 


B. Whether there was prejudicial error committed by the Trial 
Court in: 


(1) Qualifying and permitting a traffic expert to give opinion 
evidence on certain questions as to the manner in which 


the accident occurred. 


Admitting into evidence a traffic regulation dealing with 
driving at a reduced speed. 


Refusing to charge the jury that the number of passengers 
on the bus was not a proximate cause of the accident when 


this was not an issue presented to the jury. 


Refusing to charge the jury as to the effect to be given the 


failure to call two of the passengers as witnesses. 


Charging the jury in a common carrier case on the dif- 
fering duties of care owed to the bus passengers by the bus 


driver and the taxicab driver. 


The question presented by appellant regarding its right of in- 
demnity does not relate to these appellees and no position with regard 
thereto is taken by these appellees herein. 


COUNTER-STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I. The Issues of Fact Relating to the Right of the Bus 
Passengers to Recover Against Either or Both 
Drivers Clearly Required Submission of These 
Issues to the Jury, and the Trial Court Properly 
Denied Motions for Directed Verdict and for 
Judgment n.0o.v. 


. No Prejudicial Error Was Committed by the Trial 
Court in the Admission of Evidence, by the Denial 
Of Certain Proffered Instructions or in the Court's 
Charge 


1. There Was No Abuse of Discretion in Permitting 
Sgt. Ostrom to Express Opinions on Certain 
Unresolved and Disputed Questions as to the 
Manner in Which the Accident Occurred 


. Traffic Regulation 22 (°) was prerly Received 
In Evidence : 


. The Proffered Instruction on the Number of 
Passengers on the Bus was Properly Refused 


. The Proffered Instruction as to the Effect to 
Be Given the Failure to Call Two of the Passengers 
As Witnesses Was Also Properly Refused 


. The Trial Court Correctly Instructed the Jury on 
The Duty of Care Owed by the cocoa Drivers 
To the Bus Passengers j 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,314 


D. C. TRANSIT SYSTEM, INC. ET AL, 
Appellants, 


vs. 


RUTH GARMAN ET AL, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DiSTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 
RUTH GARMAN AND THEODORE GARMAN 


COUNTER-STATEMENT OF THE CASE 


The detailed summary of the proceedings and evidence contained 
in the appellants’ statement, apart from its understandable emphasis on 
the evidence most favorable to appellants’ position, should be supple- 


mented as follows: 


The trial below was a trial of nine cases which were consolidated 
for pretrial and trial (Pretrial Statement J.A. 7-9). The first case 
filed in the District Court was the suit of the Transit Company against 
the taxicab driver and the Independent Taxi Owners Association for 


the damages to the bus, and as this was the first case filed it controlled 
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the order of proof when it was later consolidated with the eight pend- 


ing cases of the bus passengers. Accordingly, the Transit Company, 
as appears in the Joint Appendix, first called its witnesses, the taxi- 
cab driver and Independent Taxi Owners Association then next intro- 
duced its proof in defense, followed finally by the evidence offered by 
the plaintiff bus passengers. 


There was a conflict in the testimony as to whether the taxicab 
at any time turned in front of the bus. An eye witness to the accident, 
called by the bus company, who was standing at the northeast corner 
of the intersection and looking directly at the two vehicles was unable 
to say whether the taxicab "turned in or not" (Russell Hoagland, 

J.A. 26) or "whether it veered very much or not" (J.A. 35). The taxi- 
cab driver, John E. Kazley, testified that he did not turn in toward the 
curb (J.A. 115-119). There was a wide variation in the estimates of 
many of the witnesses as to the speed of the bus prior to and leading 
up to the point of impact. The witness Harry Gold stated that he was 
proceeding south on Connecticut Avenue at a speed of 30 miles per hour 
and the bus passed him on his right and did not slow up appreciably 
thereafter (J.A. 77). The witness William W. Ross, a bus passenger, 
estimated the bus' speed at between 25 and 35 miles per hour (J.A. 87). 
The witness John J. Raley, a passenger, estimated the speed at be- 
tween 25 and 30 miles per hour (J.A. 90). The witness Margaret 
Craig, another passenger, estimated the speed at around 35 (J.A. 160). 
The witness Bertine Cassou estimated the speed at between 25 and 

35 (J.A. 152), and appellee, Ruth Garman, estimated the speed at ap- 
proximately 30 or 35 (J.A. 93). Other estimates of slower rates of 
speed appear in appellants’ statement (Brief, p. 5). 


Although the driver of the bus, James B. Thompson, testified 
that he applied his brakes with all his "might" when he saw the taxi- 
cab in front of the bus (J.A. 72), three of the bus passengers testified 
that they could recall no sound or sensation of the application of the 
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brakes (Henry H. Urman, J.A. 146, Doris Olson, J.A. 154, and 
Bertine £. Cassou, J.A. 151). Another passenger testified that he had 
no sensation of the bus slowing up (George Titus, J.A. 59). The eye 
witness Hoagland, above referred to, recalls no dimmunition of speed 
of the bus or sound of application of the brakes after it left the bus 
stop (J.A. 36). Mary C. McVearry, who was in an automobile behind 
the bus but in an outside lane, testified that the brake lights of the bus 
did not go on nor did it slow down until it stopped and hit the tree 
(J.A. 51). There was no conflict in the evidence that the bus left no 
skid or tire marks at the scene of the accident (Officer Matthew Lee, 
J.A. 106, and also former police officer, Walter Roy Ostrom, J.A. 136). 


The bus driver, James B. Thompson, testified that he first saw the 
taxicab at a point approximately 100 feet north of the north curb line of 
Brandywine Street (J.A. 65), at which time it was in the second lane 
"keeping pace with the back end of my bus" (J.A. 66); that he did not 
watch the cab "until we got down almost to the accident" (J.A. 66) and 
that he did not see the taxicab a second time until he saw it "directly in 
front of me” (J.A. 63) at which time he estimated the distance from his 
bus was two feet (J.A. 73). 


SUMMARY OF ARGUMENT 


Following an accident between a bus and a taxicab in which the bus 
left the roadway and struck a tree, the bus company sued the taxicab driver 
and his Taxicab Association for damages to the bus. Thereafter, a number 
of the bus passengers who were injured in the accident sued the owners 
and drivers of both vehicles. The property damage suit and eight of the 
suits of the injured passengers were consolidated for trial on the issue 
of liability. These issues were resolved by the answers of the jury to 
special interrogatories. Under these answers of the jury the bus pas- 
sengers were found to be entitled to recover against both vehicles. There- 
after one of the passenger cases, that of the appellees Ruth and Theodore 


Garman, proceeded to a separate trial on the issue of damages. As this 
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appeal involves the issue of responsibility for the accident, the remaining 
seven passenger cases have under stipulations been stayed pending the 
outcome of this appeal. 


The bus passengers relied on the doctrine of res ipsa loquitur as 


against the bus company. The evidence as to the cause of the accident 

and the manner in which it occurred, including the course of travel and 
speeds of the two vehicles involved, was conflicting and in so far as the 
cases of the bus passengers against the bus company were concerned, 

the trial court was clearly correct in submitting the issues to the jury 

and in denying the bus company's motion for judgment n.o.v. In the con- 
text of all of the conflicting evidence the factual questions as to the manner 
in which the accident happened and as to the conduct of the bus driver, 
prior to the impact with the taxicab, there is no possible prejudicial error 
to the appellant from the denial of its preemptory motions. 


Errors are assigned by the bus company with respect to certain 
rulings as to the admission of evidence, denial of certain proffered in- 
structions, and in the Court's charge to the jury. None of these alleged 
errors are in any way prejudicial to the bus company with respect to 
the cases of the bus passengers. These alleged errors are: 


(a) A former police officer, with long and wide experience 
in investigating accidents, was called by the taxicab driver 
in his defense and was permitted to express opinions as 
an expert with respect to certain technical matters and 
with respect to the manner of the occurrence of the acci- 
dent. The qualifications of this witness and the scope of 
his testimony were matters within the discretion of the 
trial court and there is nothing in this record which would 
justify this Court in disturbing the exercise of this dis- 
cretion. Clearly no error with respect to the bus pas- 
sengers was involved in the admission of this evidence. 
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Over objection of the bus company the trial court per- 


mitted the introduction in evidence of a traffic regulation 
controlling the speed of vehicles when approaching and 
crossing an intersection and when special hazards exist 
with respect to other traffic. In view of the conflicting 
evidence as to the speed of these vehicles and their proxi- 
mity to each other in the intersection and as to whether 
the bus driver reduced his speed at any time, the ad- 


mission of this regulation was clearly not prejudicial. 


At the outset of the trial,claims were made that the bus 
was negligently loaded beyond its proper capacity. This 
issue was removed from the case when the trial court 
refused to admit certain Public Utilities Regulations in 
evidence. In this context, the Court correctly refused to 
grant an instruction that the number of passengers on the 


bus was not a proximate cause of the accident. 


Twelve bus passengers were called as witnesses and the 
testimony of one was offered by a deposition and included in 
this number were six of the plaintiffs in the District Court 
actions and two in pending Municipal Court actions. The two 
Municipal Court plaintiffs testified as witnesses in rebuttal 
for the bus company under subpoena. Counsel for the bus 
passengers announced that additional testimony would be 
cumulative. Two of the plaintiffs in the District Court cases 
were not called as witnesses. The bus company requested 
the Court to instruct the jury that the failure to call these 
two plaintiffs createdapresumption that their testimony 
would have been unfavorable to the plaintiffs’ case. The 
trial judge correctly refused this instruction because the 
testimony of these plaintiffs, deemed to be merely cumulative 
by their counsel, was equally available to the bus company. 
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The trial court correctly charged the jury that with respect 
to the bus passengers the driver of the bus owed them a 
higher degree of care than the driver of the taxicab. The 
charge was in exact conformity with the rulings of this 


Court and no prejudicial error resulted therefrom. 


ARGUMENT 
I 


THE ISSUES OF FACT RELATING TO THE RIGHT OF THE BUS 
PASSENGERS TO RECOVER AGAINST EITHER OR BOTH DRIVERS 
CLEARLY REQUIRED SUBMISSION OF THESE ISSUES TO THE JURY, 
AND THE TRIAL COURT PROPERLY DENIED MOTIONS FOR 
DIRECTED VERDICT AND FOR JUDGMENT N.O.V. 


Appellee bus passengers relied on the doctrine of res ipsa loquitur 
as against appellant bus company (Pretrial Statement, J.A. 8). In this 
situation the following statement from the opinion of this Court in 
Loketch vs. Capital Transit Company, 1957, 101 U.S. App. D.C. 287, 

248 F.2d 609, by Judge Bazelon is completely applicable: 


"That res ipsa may apply | to passenger injuries in 
common carrier accidents is not questioned. By virtue 
of that doctrine, thé jury may infer ‘that defendant had 
neglected to exercise that high degree of care owing by a 
common carrier to a passenger.’ Cole v. Capital Transit 
Co., 90 U.S. App. D.C. at page 290, 195 F.2d at page 569. 
Where it appears from the evidence, however, that the 
jury could not reasonably conclude that the accident was 
proximately caused by any fault on defendant's part, the 
defendant is entitled to a directed verdict.” 


Here, the evidence adduced by the bus company in its own case 


clearly failed to overcome as a matter of law the presumption | of negli- 
gence flowing ; from the application of res ipsa Joquitur. Reference need 
only be made to the testimony of the driver of the bus, James B. Thompson, 
who testified that he first saw the taxicab at a point approximately 100 

feet north of the north curb line of Brandywine Street (J.A. 65), at which 


time it was in the second lane "keeping pace with the back end of my bus" 
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(J.A. 66); that he did not watch the cab “until we got down almost to 

the accident" (J.A. 66) and that he did not see the taxicab a second time 
until he saw it "directly in front of me" (J.A. 63) at which time he esti- 
mated the distance from his bus was two feet (J.A. 73). This testimony 
clearly brings this case within the holding of this Court in Cole v. Capital 
Transit Co., 1952, 90 U.S. App. D.C. 289, 290, 195 F.2d 568, 569, where 
this Court commented in a case between a passenger ad the Transit Co.: 


"The crucial question is not what the motorman did 

after he was faced with the emergency of the Barnes car, 

but how he happened to_ become involved in that emergency. 

Were the circumstances such that he by proper care and 

foresight should have apprehended danger of a collision? 

If so, regardless of the streetcar's preferred right of way, 

it became the motorman's duty to do all that reasonably 

could have been done to avoid the impending danger." 
This graphic language was quoted with approval in the Loketch case, supra 
and in Williams v. Capital Transit Co., 1954, 94 U.S. App. D.C. 221, 215 
F.2d 487, 492. Apart from this testimony, from which both the Court 

a ee ; 

and jury could clearly infer that the bus driver had needlessly exposed 
his passengers to a danger which he could have avoided or apprehended 
by proper care and foresight, at the time the motion for directed verdict 
was argued there were many other conflicts in the testimony that could 
only be resolved by the jury as triers of the facts. There was a sharp 
conflict as to whether the bus at any time reduced its speed to the point 
of impact either with the taxicab or with the tree. The estimates of the 
speed of the bus which brought it to the point of impact were completely 
at variance, as summarized in both the Statement and the Counter- 
Statement of the case. There was also a sharp conflict, as summarized 
in the foregoing Counter-Statement, as to whether the bus driver at any 
time applied his brakes. 


Giving the appellee bus passengers the benefit of all the inferences 


flowing from the conflicting testimony the trial Court was clearly correct 
in denying both the motion for directed verdict at the close of the evidence 
and the post-trial motion for judgment n.o.v. 
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This case is clearly not like the one presented in Washington, 
Marlboro & Annapolis Motor Lines v. Maske, 89 U.S. App. D.C. 36, 
190 F.2d 621, principally relied on by appellant, in that in Maske the 
plaintiff passenger in her own case by reason of a prior contradictory 
statement to her doctor negatived the negligence of the bus company, so 


that her own testimony overcame the presumption of res ipsa loquitur. 


It is submitted that in the light of all the conflicting testimony in 
this case as to the manner in which the accident happened and as to the 
conduct of the bus driver prior to the impact with the taxicab that there 
is no possible prejudicial error to the appellant in the denial of its pre- 


emptory motions in so far as the appellee bus passengers are concerned. 
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NO PREJUDICIAL ERROR WAS COMMITTED BY THE TRIAL COURT 
IN THE ADMISSION OF EVIDENCE, BY THE DENIAL OF CERTAIN 
PROFFERED INSTRUCTIONS OR IN THE COURT'S CHARGE. 


There Was No Abuse of Discretion in Permitting 
Set. Ostrom to Express Opinions on Certain Un- 
resolved and Disputed Questions as to the Manner 
in Which the Accident Occurred. 


Walter R. Ostrom, a retired police sergeant with many years ex- 
perience in the investigation of automobile accidents, was called by 
counsel for the taxicab driver and Independent Taxi Owners Association, 
and tendered to the Court as an expert witness. He was then preliminarily 
cross-examined at length by counsel for the bus company as to his quali- 
fications (J.A. 125-129). In the exercise of the discretion reposed in 
the trial court, Judge Matthews accepted the witness as an expert. 

It is well settled that the qualification of an expert witness is a matter 
within the discretion of a trial judge and the exercise of this discretion 


will not be disturbed by an appellate court unless clearly erroneous. 
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In District of Columbia v. Chessin, 1932, 61 App..D.C. 260, 61 
F.2d 523, this Court, speaking through Justice Groner, stated the rule 
as follows: 


"Ordinarily the qualification of an expert witness, 
that is to say, his knowledge, skill, and experience, 
to express an opinion on a particular matter in issue 
is a question for the trial court, and the exercise of 
this discretion will not ordinarily be disturbed by an 
appellate court. Chateaugay Ore & Iron Co. v. Blake, 
144 U.S. 476, 484, 12 S. Ct. 731, 36 L. Ed. 510; Still- 
well & B. Mfg. Co. v. Phelps, 130 U.S. 520, 9 S.Ct. 601, 
32 L. Ed. 1035; Montana R. Co. v. Warren, 137 U.S. 
348, 11S. Ct. 96, 34 L. Ed. 681; Inland & S. Coasting 
Co. v. Tolson, 139 U.S. 551, 11 S. Ct. 653, a L.Ed. 
270" 


Also see Sher v. DeHaven, 1953, 91 U.S. App. D.C. 257, 199 F.2d 777, 
36 A.L.R. 2d 937, Cert. den. 345 U.S. 936, 97 L.Ed. 1363, 73 S.Ct. 797 
which cites Pollard v. Hawfield, 1948, 83 U.S. App. D.C. 374, 170 F.2d. 
170. 


Operating within the framework of this rule, the trial court like- 


wise has discretion to control the examination of the expert witness, 
including the areas of his expertise and the nature and form of the 
hypothetical questions propounded to him. In the exercise of this dis- 
cretion Judge Matthews permitted Sgt. Ostrom to express certain 
opinions as to matters which were otherwise unresolved by the con- 


flicting testimony including: 


(a) Coefficient of friction (J.A. 131). 


(b) The course of travel of the taxicab at the point of impact 
(J.A. 132-134). 


(c) The point of initial contact between the bus and the taxi- 
cab (J.A. 134). 


(d) His conclusion as to what caused the two vehicles to go 
toward the right curb of Connecticut Avenue following 
the impact (J.A. 135). 
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He further testified, not as a matter of opinion, that there was no phy- 
sical evidence that would indicate that the bus driver had applied his 
brakes (J.A. 136). 


Sgt . Ostrom was then subjected to a searching cross-examination 
by counsel for the bus company (J.A. 136-142). In the charge to the jury 
Judge Matthews carefully explained, in the proper manner, that they 
were the sole judges of the weight to be given this testimony. 


It is submitted that there is no possible error to the appellant, in 
so far as the bus passengers are concerned, from the admission of this 
evidence. The authorities indicate that there is an increasing tendency 
in trial courts all over the nation in automobile cases, which may be 
aptly characterized as the modern trend, to permit a qualified expert 
to assist a jury in reconstructing an accident. The average layman on 
the jury may not know how movable bodies will operate under a given 
set of circumstances and the use of scientific analysis, it has been held, 
may be beneficial in assisting the jury to determine the ultimate facts 
of f negligence and proximate cause. See Anderson v. Egge rt (1940, Wisc.) 
291 N.W. 365; Wells Truckways v. Cebrian (1954, Calif.) 265 P.2d 557. 
Also see papers presented at an open forum of the International Asso- 
ciation of Insurance Counsel reported in the October 1958 issue of 
Insurance Counsel Journal (Vol. 25, No. 4) pp. 438 et seq. Professor 
Wigmore, Evidence, 3rd Ed. Vol. VII, §1976, at page 121, comments 
that within the realm of his knowledge an expert may express an opinion 
at what would cause a particular occurrence and cites in support of his 
text, Capital Transit Co. vu. Webb, 1944, 79 App. D.C. 58, 142 F. 2d 
757, and 20 Am. Jur. 686. 


It has also been held in automobile cases, as Judge Matthews did 
here, that the expert may testify as to the point of impact or collision 
and that such opinions do not invade the -prevince-of the jury--Gerberg Vv. 
Crosby (1958, Wash.) 329 P.2d 184; Een v. Consolidated Freightways 
(1955, 8th Cir.) 220 F.2d 82, and cases therein cited including Mutual 
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Benefit Health & Accident Assn. v. Francis (1945, 8th Cir.) 148 F.2d 
590, 594. 


Although the comments of this_Court were not made in automobile 
cases, the principles herein discussed have been recognized by this 


the subject matter is of such nature that a juror of ordinary experience 
and common judgment could not form his own opinion. Henkel v. Varner, 
1943, 78 U.S. App. D.C. 197, 138 F.2d 934; Obold v. Obold, 1947, 82 U.S. 
App. D.C. 268, 163 F.2d 32. 


It is submitted that within these controlirg principles Judge 
Matthews properly exercised her discretion with respect to the testi- 
mony of Sgt. Ostrom and no error prejudicial to appellant, certainly in 


so far as the bus passengers are concerned, was committed. 


2. Traffic Regulation 22 (c) was properly Received 
in Eviderce. 
This section of the Regulations appears as a subsection of Section 
22 which deals with the speed of vehicles under varying circumstances. 
Subsection (c) requires "The driver of every vehicle" to "drive at an 
appropriate reduced speed when approaching and crossing an inter- 
section . . .and when special hazard exisis with respect to pedestrians 


or other traffic or by reasor of weather or highway conditions." 


Considered in the context of the evidence in this case where there 
was a Sharp conflict in the testimony as io the speed of the bus (note 
the varying estimates of speed summarized in the Counter-Statement 
of the case) and as to whether the bus in fact reduced its speed at all 
as it approached the intersection and continued to the point of impact, 
it cannot be reasonably contended that this traffic regulation had no 
relation to the "hazard which the ordinance was intended to avoid" as 
urged by appellant. The jury could very well conclude that exercise 


of the requisite care by the bus driver required him to reduce his 
Siths foe 


speed when entering this intersection in the light of the hazard which 
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existed with respect to "other traffic’ which would certainly include the 
taxicab with which the bus collided. There is clearly, so far as the bus 


passengers are concerned, no préjudicial error to appellant arising from 
the introduction of this regulation into evidence. 


3. The Proffered Instruction on the Number of Passengers 

on the Bus Was Properly Refused. 

Although at pretrial the claim was made that the bus company was 
negligent in permitting the bus to be overcrowded, it is now conceded by 
the appellee bus passengers that there was no substantial evidence of 
such possible overloading of the bus nor any relevancy to the issue of 
liability for the accident, although the evidence on this point was some- 
what conflicting and there was some inference that there were pas- 
sengers standing in front of the white line (see J.-A. 85-86). During the 
trial, counsel for the appellees Kazley and Independent Taxi Owners 
Association attempted to introduce in evidence regulations of the Public 
Utilities Commission relating to alleged overloading of the bus. Judge 
Matthews refused to admit these regulations in evidence and accordingly 
this claim of alleged negligence was removed from the case. The issue 
was not submitted to the jury and accordingly it would simply have been 
misleading to the jury for Judge Matthews to have granted the instruc- 
tion "that the number of passengers on the bus was not the proximate 
cause of the accident", as this was no longer an issue and a claim in 
the case. Under the circumstances, there is clearly no prejudicial 
error to the bus company from the refusal of this instruction. 


4. The Proffered Instruction as to the Effect to be Given 

the Failure to Call Two of the Passengers as Witnesses 
Was Also Properly Refused. 

There were eight cases of injured bus passengers consolidated for 
trial below and there were at the same time pending a number of other 
cases of injured passengers in the Municipal Court. During the course 
of the trial, five of these plaintiffs testified in person and one by deposition. 
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In addition, five other bus passengers were called as witnesses. In 


rebuttal counsel for appellant bus company produced by subpoena two 

of the plaintiffs in the Municipal Court actions. Counsel for the appellee 
bus passengers called four of the plaintiff passengers to testify and then 
announced in open Court that he would not call any additional witnesses 


because any further testimony would merely be cumulative. 


Counsel for appellant thereafter requested the Court to instruct 
the jury that failure to call two plaintiffs who had not testified created 
a presumption favorable to the appellant bus company that if they had been 
called their testimony would have been unfavorable to the case of the 
plaintiffs. Judge Matthews properly refused this instruction on the ground 
that the testimony of these plaintiffs was equally available to the Transit 
Company. 


In view of the number of witnesses who were passengers on the bus, 
as mentioned above, all of whom had practically the same opportunity, 
or, in) many cases, lack of opportunity to see what occurred, it is abund- 
antly clear that the testimony of two more passengers would have. been 
“simply cumulative. , 

In Redwood S. S. Co. v. U. S. Shipping Board Emergency Fleet, 
1927, oth Cir, 18 F.2d 382, it was held ‘that no presumption arises from 
the -fatturé to produce a witness to testify on points already adequately 
covered. — 


The holding in Chervek v. St. Louis Pub. Serv. Co., 1943, Mo. 
App. 173 S.W. 2d 599, is quite logical and peculiarly applicable here 
because in that case the Court held that the presumption did not arise 
from the failure to call certain fellow passengers to testify who, as 
here, also had suits pending against the carrier arising out of the same 
accident, because their failure to testify was to the advantage of the 
defendant because of the improbability that their testimony would have 
aided the defendant. Also see Pickett v. Norwich Union Fire Ins. Soc. 
(La. App.) 119 So. 2d 566. 
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With equal logic in Pacific-Atlantic S.S. Co. v.U.S., D.C. E.D. Va., 
81 F. Supp. 777, affirmed, 4th Cir. 175 F. 2d 632, cert. den. 338 U.S. 868, 
94 L. Ed. 532, 70 S. Ct. 143, the Court properly said that no inference was 
to be drawn for the failure to call two witnesses out of twelve possible 
witnesses to an accident and thus in effect discredit the ten witnesses 
who had testified. 


It is submitted that it was a matter of sound trial strategy and 
tactics as to which witnesses should be called in the presentation of the 
case in behalf of the bus passengers, which included the right to refrain 
from merely cumulative testimony. Counsel for appellant by the power 


of subpoena could have made these two persons available as he had al- 


ready done with two of the Municipal Court plaintiffs. No prejudicial 


error was committed by the refusal of the proffered instruction. 


5. The Trial Court Correctly Instructed the Jury on the Duty 
of Care Owed by the Respective Drivers to the Bus 
Passengers. 


The material portion of the general charge which Judge Matthews 
gave to the jury appears at pages 162 and 163 of the Joint Appendix. It 
is submitted that the Court was meticulously careful in defining the 
standard of care owed by this common carrier to its passengers. The 
language used was in exact conformity with that announced by this Court 
in Cole v. Capital Transit Co., 1952, 90 U.S. App. D.C. 289, 195 F.2d 568, 
where this Court said in a suit between a passenger and the Transit 
Company: 

"Here the Company, for the safety of its passengers, | 
is held to the highest degree of care commensurate 
with the particular hazards involved, which, as to \ 
this case, means all the care and caution which a 
motorman of reasonable skill, foresight and prudence \ 
could fairly be expected to exercise under the condi- 
tions leading up to and resulting in the collision. 


Hecht Co., Inc. v. Jacobsen, 1950, 86 U.S. App. D.C. S 
81, 180 F. ‘2d 13." 
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The above language was cited with approval by this Court in two 
later Transit Company cases, Williams v. Capital Transit Co., 1954, 
94 U.S. App. D.C. 221, 215 F. 2d 487, 492; and Loketch v. Capital 
Transit Co., 1957, 101 U.S. App. D.C. 287, 248 F. 2d 609, 611. 


It will be noted that this Court cites Hecht Co., Inc. v. Jacobsen, 
1950, 86 U.S. App. D.C. 81, 180 F.2d 13, in support of its definition of 
the degree of care owed by the carrier, so that the reliance placed on 
the Jacobsen case by counsel for the appellant is misplaced. Nor can 
he derive comfort from the later case of Foy v. Friedman, 1960, 108 
U.S. App. D.C. 176, 280 F.2d 724, where the problem was entirely dif- 
ferent as it related to the duty of care owed by a storekeeper to his 


customers. 


Judge Matthews also carefully instructed the jury on the duty of 
care owed by the taxicab driver to the bus passengers. The charge in 
these respects was in its entirety a correct statement of the law as 
frequently announced by this Court and no error of any possible benefit 


to the appellant bus company was commiited in this charge. 


CONCLUSION 


The judgment of the District Court in favor of the appellee bus 


passengers is clearly correct and should be affirmed. Whether the con- 
flicting testimony as to the cause of the accident overcame the presump- 
tion of negligence of the appellant bus company flowing from the doctrine 
of res ipsa loquitur was clearly a question for the jury and it has re- 
solved that question by its answers to the special interrogatories. As 
has been demonstrated, no prejudice to the appellant, in'so far as the 
injured passengers are concerned, resulted from any of the alleged 
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errors arising from the admission of evidence, the refusal of instruc- 


tions or from the Court's charge, and a new trial is not justified with 
respect to the passengers by reason of any of these rulings. 
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IN THE 


United States Court of Appeals 


For rae Disraicr or CotumBia Crecourr 
No. 16,314 


D. C. Transrr System, Inc., et au., Appellants, 


v. 


Rura Garman, Et au., Appellees. 


On Appeal from the United States District Court for the 
District of Columbia 


REPLY BRIEF FOR APPELLANTS 


ARGUMENT 
I 


SINCE REASONABLE MEN COULD NOT HAVE DIFFERED THAT 
THERE WAS NO SUBSTANTIAL NEGLIGENCE UPON APPEL- 
LANTS’ PART, A JUDGMENT N.O.V. SHOULD HAVE BEEN 
DIRECTED IN APPELLANTS’ FAVOR 

Appellees, Independent Taxi Owners Association, Inc. 
and John E. Kazley, argue that appellants were not entitled 
to a judgment as a matter of law because ‘‘. . . all the 
evidence did not compel the conclusion as stated by appel- 
lants ...’? However, they point to no record citation to 
substantiate this claim and indeed ‘‘adopt’’ appellants’ 
statement of the case which clearly shows that there was 
no substantial evidence on the ease as a whole which justi- 
fied sending the case to the jury as to appellants. 
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It is the position of appellees, Ruth and Theodore 
Garman, as set forth in their brief, that they were entitled 
to a jury determination of their claims against appellant, 
bus operator and company, because appellants failed to 
adduce evidence sufficient ‘‘ ... to overcome as a matter of 
law the presumption of negligence flowing from the 
application of res ipsa loquitur’’ to which they were en- 
titled as passengers. (Brief of appellees, Ruth and 
Theodore Garman, p. 6). Significantly they do not argue 
that there was any substantial evidence on the case as a 
whole which justified sending the case to the jury as to 
appellants.!' Rather, they argue, they are entitled to a 
presumption which appellants are bound to overcome. This 
is the real issue in the case and the fatal defect of appellees’ 
position. They are not entitled to a presumption and ap- 
pellants are not bound to overcome a presumption. Were 
the facts different, appellants might have been entitled 
to a permissible inference of negligence—but never a pre- 


1 Appellees, Ruth and Theodore Garman, attempt to suggest that there was 
a conflict in the evidence as to whether the cab cut suddenly and sharply 
into the left front corner of the bus and that there was a variation of 
estimates as to the speed of the bus. Both suggestions are without founda- 
tion. All of the witnesses to the accident between the cab and the bus 
testified that the cab cut suddenly and sharply in front of the bus (J.A. 38, 
39, 41, 42, 43, 44, 45, 49, 50, 53) with the exception of the cab driver whose 
testimony was inherently incredible and contrary to his prior testimony under 
oath. The witness Hoagland alluded to by appellees stated he couldn’t tell 
whether the cab ‘‘. . . veered very much or not ...’’ because of the position 
from which he was viewing the event. (J.A. 35). 

Those who testified as to the speed of the bus and had a basis therefor 
referred to it as normal and slow (J.A. 82, 149, 150, 157, 158). Appellees, 
however, say that the witnesses Ross, Raley, Craig, Garman and Gold offer a 
variation as to this. Ross gave a ‘‘. .. rather rough estimate ...’’ (J.A. 
86); Raley believed the rate of speed to be ‘‘... normal ...’’ (91); Craig 
was guessing and had no basis for an opinion (J.A. 161, 162); Garman 
clearly had no basis for an opinion (94); and, appellee taxidriver’s fellow 
taxidriver, Gold, was so unworthy of belief that his testimony was not relied 
upon by any attorney in the argument of this case. Perhaps it is significant 
that appellees now attempt to do so. 

It can readily be seen that the record does not bear out appellees’ sugges- 
tions and therefore they fall back upon the argument that they were entitled 
to a presumption which is dealt with above. 
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sumption. The very case upon which appellees chiefly 
rely* clearly sets forth why appellees are not entitled to 
such an inference in this case. Here there was no sub- 
stantial evidence upon which a jury could reasonably con- 
clude that the accident was caused by appellants’ fault. 
As was said in Loketch at 101 U.S. App. D.C. 288, 248, 
F. 2d 610: 


That res ipsa may apply to passenger injuries in 
common carrier accidents is not questioned. By vir- 
tue of that doctrine, the jury may infer ‘‘that defend- 
ant had neglected to exercise that high degree of care 
owing by a common carrier to a passenger.’’ Cole v. 
Capital Transit Co., 90 U.S. App. D.C. at page 290, 195 
F.2d at page 569. Where it appears from the evidence, 
however, that the jury could not reasonably conclude 
that the accident was proximately caused by any fault 
on defendant’s part, the defendant is entitled to a di- 
rected verdict. (Emphasis supplied) 


Appellees’ reliance upon Cole v. Capital Trarisit Co., 90 


U.S. App. D.C. 289, 195 F.2d 568 (1952), is also misplaced. 
The evidence established that the cab travelling parallel 
with and alongside the bus in the second lane from the curb 
cut suddenly and sharply in front of the bus (J.A. 38, 39, 41, 
42, 43, 44, 45, 49, 50, 53) in such a fashion that a disinter- 
ested witness observed ‘‘. . . I didn’t know how the bus 
driver could have avoided it.””? (J.A. 44). There was abso- 
lutely no evidence that the cab driver ever manifested an 
intention to do what he did before he did it. Indeed, the 
evidence was entirely to the contrary. Surely, the bus oper- 
ator cannot be deemed to have failed in his duty because he 
did not divine that that was to be the cab driver’s action. 
Such was this Court’s holding in Landfair v. Capital 
Transit Co., 83 U.S. App. D.C. 60, 165 F.2d 255 (1948). 


2 Loketch v. Capital Transit Co., 101 U.S. App. D.C. 287, 248 F. 2d 609 
(1957). 
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sa 


SINCE THE JURY FOUND AS BETWEEN APPELLANTS AND 
APPELLEES, KAZLEY AND INDEPENDENT TAXI OWNERS 
ASSOCIATION, THAT APPELLANTS WERE NOT NEGLIGENT 
AND THAT APPELLEES, KAZLEY AND INDEPENDENT 
TAXI OWNERS ASSOCIATION, WERE NEGLIGENT. THE 
COURT ERRED IN FAILING TO ENTER JUDGMENT FOR 
INDEMNITY IN FAVOR OF APPELLANTS ON APPELLANTS’ 
CROSSCLAIM FOR WHATEVER SUM APPELLANTS MAY BE 
REQUIRED TO PAY APPELLEES, RUTH GARMAN AND 
THEODORE GARMAN 


The jury, in answer to special interrogatories, has found 
that as between appellants Transit and its driver, and 
appellees Taxi Association and its driver, that appellants 
were not negligent but that appellees were negligent. The 
taxi, the jury found, had breached its duty to the bus. 
The bus, the jury found, had not breached its duty to the 
taxi. Nowhere in their brief do the taxi appellees acknowl- 
edge or meet this fact. None of the cases cited by them 
stand for the proposition that appellants are not entitled 
to indemnity from the taxi appellees in this case, and they 
give no logical nor equitable reason why such indemnity 
should be denied. 


Contrary to appellees’ contention, the case of Kimbriel 
Produce Co., Inc. v. Mayo, 180 S.W. 24 504 (Tex. Civ. App. 
1944) did not overrule Wheeler v. Glazer, 137 Tex. 341, 
153 S.W. 2d 449 (1941). Indeed, the court employed the 
Wheeler decision to point out why indemnity was not 
proper in the particular fact situation involved. In the 
Kimbriel case, the collision between the truck and the bus 
resulting in injuries to a bus pasenger was the result of 
violations of the duty of ordinary care by both the truck 
driver and the bus operator. Thus each had breached 
duties to one another and indemnity was therefore denied 
the trucker. This is not the case here because the jury 
found that as between taxi appellees and appellants that 
appellants had not breached their duty of ordinary care. 


Ce lee ee a 


5 


Thus, the jury finding in the Kimbriel case was directly 
to the contrary to that in the present case. 


Massachusetts Bonding & Insurance Co. v. Dingle-Clark 
Co., 145 Ohio St. 346, 52 N.E. 2d 340 (1943), cited by appel- 
lees, is also inapplicable. In that case a third person 
had fallen into an unguarded pit in the unlighted basement 
of a steel company. The steel company was held liable 
to the injured person and its suborgee sought indemnity 
from the digger of the pit. The accident had been caused 
by the lack of a guard and the lack of light. It was the 
steel company’s duty to light the basement. This it did 
not do. Therefore, both the digger of the pit and the steel 
company had violated the duty of ordinary care and indem- 
nity was, therefore, denied. Here the jury has found that 
as between the taxi appellees and Transit that appellees 
breached their duty of ordinary care and that Transit 
did not. 


Publix Cab Co. v. Fessler, 138 Colo. 547, 335 P. 2d 865 


(1959) cited by appellees, is not in point because in that 
case the trial court, by finding upon the merits that the 
seeker of indemnity, the cab company, was not entitled to 
recover its cab damage, necessarily found that as between 
the claimed indemnitee and indemnitor that the cab com- 
pany had breached its duty of ordinary care and had, 
therefore, not been without fault. 


Duncan v. Judge, 43 Wash. 2d 836, 264 P. 2d 865 (1953), 
is not in point because in that case the court denied itself 
the benefit of the basis for determining that indemnity was 
proper. The case arose out of an accident between a cab 
and a private automobile being driven by Judge. The cab 
company sued Judge for property damage, and the cab 
passengers sued both the cab company and Judge for 
damages for personal injury. The cab company recovered 
from Judge and the cab passengers recovered from both 
Judge and the cab company. No appeals were taken. 
Thereafter, the cab company sought indemnity from Judge 
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for the amounts it had been required to pay the passengers. 
The court denied indemnity saying the only interpretation 
that could be given the jury verdict in the passenger cases 
was that the injuries had been caused by the negligence 
of both the cab company and Judge. This conclusion of 
the court was achieved, however, after it had ruled that 
the verdict for the eab company for property damage 
against Judge had no bearing upon the case with which it 
was concerned. Thus the court precluded itself from be- 
ing able to make a determination of whether as between 
the cab company and Judge the cab company had been with- 
out fault thereby entitling it to indemnity. A similar 
denial of an opportunity to put the question of indemnity 
in focus oceurred at the trial court level in D. C. Transit 
System, Inc. v. Slingland, 105 U.S. App. D.C. 264, 266 
F, 2d 465 (1959). The trial judge in that case, unlike the 
present case, declined to submit the case to the jury upon 
interrogatories which would have established whether 
Transit was held liable to its passengers only for breach 
of the highest degree of care rather than for ordinary 
eare. Accordingly, the appellate court did not have be- 
fore it the clearly delineated question now before it. Upon 
the record before it in Slingland, the appellate Court’s 
view was a mere finding of concurrent breach of ordinary 
eare by both defendants rendering it impossible to say 
that one defendant was the principal or primary wrong- 
doer whereas in this case it can be said categorically that 
one defendant was the principal, primary wrongdoer. The 
jury has found, as between appellants and taxi appellees, 
that appellees were negligent and that appellants were 
without fault. Accordingly, upon authority and logic, and 
in equity and good conscience appellants here are entitled 
to indemnity. See Nashua Iron & Steel Co. v. Worcester 
& Nashua R. R., 62 N.H. 159 (1882); Colorado & S. Ry. v. 
Western Light € Power Co., 73 Colo. 187, 214 Pac. 30 
(1923); Wheeler v. Glazer, 137 Tex. 341, 153 S.W. 2d 449 
(1941); Restatement, Restitution, §94 (1937); Hodges, 
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‘‘Contribution and Indemnity Among Tort-feasors’’, 26 
Tex. L. Rev. 150, 162 (1947); Davis, ‘‘Indemnity Between 
Negligent Tort-feasors: A Proposed Rationale’’, 37 Iowa 
L. Rev. 517, 530 (1952). 


TI 
MULTIPLE PREJUDICIAL ERROR WAS COMMITTED ON 
THE TRIAL 


Running through the argument of appellees, Ruth and 
Theodore Garman, as to the prejudicial errors enumerated 
by appellants is the erroneous theory that since appellees 
did not proffer certain evidence nor contend for its ad- 
mission they should not now be penalized albeit appellants 
may have been prejudiced. Any error bearing on liability 
would be prejudicial to Transit, irrespective of which of 
its adversaries initiated the error. 


The Court Erred in Permitting a “Traffic-Expert” Witness to 
Give Opinion Testimony 

1. As was fully set forth in appellants’ brief, it was pre- 
judicial error to permit the so-called ‘‘traffic expert”’ to 
testify as to his opinions, such as the cause of the accident, 
because the jury needed no assistance in determining the 
cause of the accident; because his inadequacy of education 
and experience was such that he did not qualify as an ex- 
pert; and, because his so-called opinions were based upon 
erroneous assumptions unsupported by the evidence. The 
case upon which appellees, Ruth and Theodore Garman, 
chiefly rely in their attempt to support the admission 
of this man’s opinions, Hen v. Consolidated Freight- 
ways, 220 F.2d 82 (Sth Cir. 1955), specifically did not 
decide whether the opinions given in that case were 
properly admitted because the objection to the testimony 
below was too general ‘‘. . . to call anything sharply 
to the attention of the Court ...’’ This was not the 
ease here. (See J.A. 123, 129). Moreover, in that case 
the witness gave his opinion based upon his observations 
at the scene one hour and twenty minutes after the accident 
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before the vehicles had been moved. The witness in this 
case visited the scene two (2) years after the accident, 
(J.A. 141) and his opinion was predicated upon his arbi- 
trary selection of but one of many available sets of meas- 
urements. (J.A. 141). 


Appellee, Independent Taxi Owners Association, Inc. 
and John E. Kazley, argue that under the authority of 
Campbell v. Clark, 283 F. 2d 766 (10 Cir. 1960) the admis- 
sion of this man’s opinions was proper. What these 
appellees overlook is that opinion evidence in that case 
was permitted only because there was only one witness to 
the accident capable of testifying and his testimony was 
in conflict with his prior statements. This was not the 
case here where there was abundant testimony from dif- 
ferent and impartial witnesses as to precisely how the 
accident happened. This man’s opinions then were both 
unnecessary and prejudicial. 


The Court Erred in Admitting Into Evidence Traffic Regulation 
22(c) Which Provides That a Vehicle Shall Be Driven at an 
Appropriate Reduced Speed When Approaching and Cross- 
ing an Intersection 

2. The admission of Traffic Regulation 22(c) was pre- 

judicial because speed played no role in the cause of this 
accident; because there was no substantial evidence of im- 
proper speed as to appellants (see footnote 1 supra) and; 
because the regulation was obviously designed to prevent 
accidents between a vehicle travelling on one intersecting 
street and a vehicle travelling on the other intersecting 
street. The fact that this accident happened at or near an 
intersection was not a cause of the accident. It was merely 
the place of the accident. 
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Since the Number of Passengers Was Not the Proximate Cause 
of the Accident, the Court Erred in Refusing to So Instruct 
the Jury 


3. It was claimed before the jury by appellees that a 
cause of the accident was to be shown to be an overloaded 
bus. Thereafter, no substantial evidence sustained this 
allegation and appellees Ruth and Theodore Garman, 
concede (appellees brief p. 12) this to be so. Nevertheless, 
they argue, appellants were not entitled to an instruction 
that this was the fact because no claim in this regard was 
made by passengers at the conclusion of the case. What 
appellees overlook is that the jury did not know it was 
no longer being claimed. Indeed, the jury could not 
‘‘know”’ this because a significant portion of the closing 
argument on behalf of counsel for appellees, Kazley and 
L.T.0.A., was devoted to the claim that overloading was 
the cause of the accident. 


The Court Erred in Refusing to Instruct the Jury That Ap- 
pellees, Ruth Garman and Theodore Garman. Failed to 
Call Witnesses Peculiarly Available to Them 


4, In their defense to the trial court’s prejudicial refusal 
to instruct the jury that appellees had failed to call wit- 
nesses peculiarly available to them appellees ignore that 
the witnesses in question being parties plaintiff were ap- 
pellants’ opponents. If such a witness is not peculiarly 
available to appellees then it is submitted that no witness 
could ever so qualify. Apparently recognizing the tenuous- 
ness of this contention appellees further argue that the 
gratuitous statement of their counsel that the witnesses’ 
testimony would be cumulative is to be binding upon all 
parties and the jury. This is hardly a legal proposition. 
At best it is a jury argument to be given in response to the 
requested instruction in an effort to convince the jury that 
the testimony of those witnesses would not have been un- 
favorable to appellees. 
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The Court Erred in Instructing the Jury Upon Degrees of Care 


5. The instruction to the jury below by its reference to 
degrees of care is clearly contrary to the admonition of 
this Court in Hecht Co. v. Jacobsen, 86 U.S. App. D.C. 8], 
180 F.2d 13 (1950) wherein this Court quoted with approval 
from the case of Denver Consolidated Electric Co. v. Simp- 
son, 21 Colo. 371, 41 Pac. 499 (1895) the statement that: 


We think the court was unfortunate in attempting 
to draw any distinctions in the degrees of care or neg- 
ligence. It would have been safer and the better prac- 
tice to instruct the jury—which ought hereafter to be 
observed—even in cases like the one before us, that the 
defendant was bound to exercise that reasonable care 
and caution which would be exercised by a reasonably 
prudent and cautious person under the same or simi- 
lar circumstances. 


No case since that case has overruled or modified that 
admonition. And indeed, it was reaffirmed by this Court in 
Foy v. Friedman, 108 U.S. App. D.C. 176, 280 F.2d 724 


(1960). None of the cases cited by appellees in support of 
their defense of the charge address themselves to the proper 
manner of instructing a jury and none of them overrule 
or modify what was said in the Hecht Co. case. Appellants 
do not contend that they do not owe their passengers great 
care. But they do contend that the trial court committed 
prejudicial error in charging the jury as to degrees of care. 
The orderly administration of justice is impeded by a re- 
fusal upon the part of a lower court to apply law expressed 
by the appellate tribunal. Moreover, a charge which refers 
to degrees of care fragmentizes the law of negligence and 
confuses the jury in its deliberations. Foy v. Friedman, 
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supra. Here the confusion resulted in a finding by the 
jury that appellants were required to do the impossible. 


Respectfully submitted, 


Frank F, Roserson 
JEREMIAH C. CoLLINs 
Attorneys for Appellants 
800 Colorado Building 
Washington, D. C. 
Hocan & Harrson 
Of Counsel 


